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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,117 


JOHNETTE MONCRIEF, 
Appellant, 
Ve 
SAM A. ANDERSON, 


Appellee. 


Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This appeal is from an order of the United States 


District Court for the District of Columbia entered on 


December 29, 1964 dismissing appellant's petition for writ 
of habeas corpus, discharging the writ, and remanding appel- 
lant to the custody of appellee for surrender to officials 
of the State of Mississippi. This Court has jurisdiction 


under Title 28, Section 2253 of the United States Code. 


STATEMENT OF THE CASE 
Appellant arrived in the District of Columbia 
from Moss Point, Mississippi sometime in March, 1963 
(E.Tr.19).* He thereafter obtained employment in this 
area and continued to work here until he was arrested in 
the District of Columbia on June 26, 1964 (E.Tr.19-20) . 
His arrest was pursuant to an unlawful flight warrant issued 


at the request of the State of Mississippi. The flight 


charge was dismissed on July 2, 1964, but appellant remained 


in custody on a new charge of being a fugitive from jus- 
tice. Both charges stemmed from an indictment returned in 
the State of Mississippi charging appellant and several 
others with burglarizing garage equipment from "“Peewee's 
Garage” having a total value of $85.00. The indictment 
charged that the crime was committed on March 14, 1963. 

On July 22, 1964 appellant filed in the court 
below a petition for writ of habeas corpus alleging that 
he was in the District of Columbia on March 14, 1963, the 
date the alleged crime was committed (Habeas Corpus No. 
291-64). On August 11, 1964 the court below dismissed the 

*"E.Tr." references are to the transcript of the 


extradition hearing; “H.C.Tr.“ references are to the 
transcript of the habeas corpus hearing. 


petition. Two days later an extradition hearing was held 


before the Acting Chief Judge of the District Court 
(Requisition No. 13-64). At this hearing, appellant and 
others gave testimony in support of appellant's contention 
that he was in the District of Columbia on March 14, 1963. 
Hever halene: the Acting Chief Judge, acting in an executive 
capacity, ordered appellant surrendered to officials from 
Mississippi. 

Appellant then filed a petition in this Court for 
leave to prosecute an appeal without prepayment of costs 
ae the order of the District Court dismissing his petition 
for writ of habeas corpus, Moncrief v. Anderson, Misc. No. 
2409. Without appointing counsel and upon consideration of 
the petition alone, this Court on November 10, 1964 granted 
the petition, vacated the order appealed from and remanded 
the case to the District Court for further proceedings. 

In its opinion this Court noted that the District 
Judge considering the habeas corpus petition did not have 
before him the evidence introduced at the subsequent extra- 
dition hearing which tended to establish that petitioner was 
in the District of Columbia on the date the crime in 


Mississippi was alleged to have been committed. Because 


this evidence may have overcome the presumption of fugitivity 
raised by the Mississippi indictment, this Court ordered the 
District Court to reconsider appellant's habeas corpus petition 
“in light of the evidentiary development" at the extradition 
hearing (Slip opinion at 4). 

Pursuant to these directions, the District Court 
held a hearing on December 23, 1964. At the hearing the trans- 
eript of testimony taken at the extradition hearing was stipu- 
latea into evidence and additional testimony was taken. On 
December 29, 1964 an order was entered by the court below in 
which the court ruled that “the evidence presented on the 
question of fugitivity, whether petitioner was in the State of 
Mississippi on March 14, 1963, is conflicting" and therefore 
that appellant had “failed to sustain his burden of destroying, 
by clear and convincing proof to the contrary, the presumption 
of fugitivity raised by the [Mississippi] indictment." On the 
same date the court authorized an appeal without prepayment of 
costs, and noted in the record that the question before it had 
been “difficult” and “close” (H.C.Tr. 40,41). 


At the hearing held on December 23, 1964, Charlie 


Clemons was called as a witness for appellant. He testified 


that he is a masonry sub-contractor who had employed appellant 


in March of 1963. He recalled seeing appellant that month, 
but was unable to recall the date, except that it was on a 
cola Saturday (H.C.Tr. 4-6). 

Josephine Morrissey was then called as a witness 
for appellant. She appeared in response to a subpoena 
served on Providence Hospital to produce the meas cal records 
of Mr. Edmund Reese. Before the completion of her testimony 
it was stipulated by the parties that the sogattaits records 


would show that Mr. Reese was admitted to the hospital on 


March 5, 1963, and was discharged on March 14, 1963 (H.C.Tr.9). 


after the court noted that the transcript of 
testimony taken at the earlier extradition hearing would be 
considered as part of the record in this case, appellee's 
counsel announced that it would present no testimony. No 
testimony or other evidence was introduced on behalf of the 
State of Mississippi. 

The testimony taken at the earlier extradition 
hearing before United States District Judge Hart on August 
13, 1964, is next summarized. 

Ernest M. Bishop was the first witness called by 
appellant. He testified that he is an employee of the United 


States Treasury Department, where he has been employed for 


six years. He identified appellant as a person he has 


known by the name of Johnny and testified that he had seen 


appellant some time in March of 1963 at the home of Edmund 


Reese, located in the 2600 block of Vernon Place, Southeast. 
(B.Tr. 8-9). The witness was unable to recall the specific 
Gate of this occasion, but stated that it had occurred after 
6 o'clock on the day Mr. Reese had been released from the 
hospital (E.Tr. 9). Mr. Reese, the witness testified, had 
entered the hospital the first part of March (E.Tr. 9). The 
witness described Mr. Reese as a fellow employee at the 
Treasury Department who was also a friend of appellant 
(B.Tr. 9). The witness produced a record of Mr. Reese's 
government sick leave (Moncrief Exhibit No. 1) which showed 
that Mr. Reese had been absent on sick leave from March 5 
through March 27 (1963) (£.Tr. 10). The witness also 
testified that he had seen appellant on two or three different 
occasions in March, but could not recall the exact dates 
(E.Tr. 11). On cross-examination the witness testified that 
he had never seen appellant prior to the first meeting with 
him (at Reese's home), and that the first meeting was 
appellant's first day in the District of Columbia. He did 


notzememeber the exact date of this meeting. (EZ.Tr. 11). 


Miss Edna Bowman was then called as a witness for 
appellant. She testified that she is appellant's cousin, and 
saw him in the month of March, 1963, at which time she was 
living at 3151 - 15th Place, Southeast. She saw him, she 
testified, at her home on the date of Mr. Reese's release from 
the hospital (E.Tr. 12,13). She could not recall the exact 
date (E.Tr. 13). Appellant was with three other men, one of 
whom was Mr. Reese's brother. She recalled that the visit 
took place after 6 p.m., after her return from okk The 
witness testified that this was the first time in March she 
had seen appellant, or Mr. Reese, since Mr. Reese had until 
then been in the hospital for an operation (E.Tr. 13). The 
witness saw Mr. Reese again that month on the following 
Saturday evening. Also, she testified, she visited appellant 
who was living with Mr. Reese, at his residence on Bierney 
Place (E.Tr. 14). On cross-examination the witness testified 
that, as far as she knew, the occasion of her first meeting 
with appellant was his first day in the District of Columbia 
(E.Tr. 14). 


The next witness called on behalf of appellant was 


Mr. Robert D. Walker. He testified that he manages four 


automatic laundry stores and that three or four months ago 


appellant asked him for a job at one of the stores. Appellant 
was thereafter hired and worked for three weeks, at which time 
he was arrested. He described appellant as a “good worker" 

who was “quick to learn". He stated that he was very pleased 
with appellant's work and would reemploy him if he were released 
(E.Tr. 18). 

Appellant then gave the following testimony on his 
own behalf. He has been living in the District of Columbia 
since about the first of March, 1963, when he arrived from 
Moss Point, Mississippi by car (E.Tr. 19). In that same month 
he got a job with the John McClure Construction Company, for 
whom he worked until the middle of June, 1963, when he began 
working at the laundromat (B.Tr.20). When asked whether he 
could recall the exact date he arrived in the District of 
Columbia, appellant testified “it was around about -- about 
the -- around about the 5th. Something like that." (E.Tr. 20). 
He denied being present in the State of Mississippi on or about 
the fourteenth of March or participating in a housebreaking 
in Moss Point, Mississippi on or about that day (E.Tr. 21). 


On cross-examination appellant testified that he 


left Mississippi “around about the -- about the 3rd, something 


like that, 3xd or 4th, something like that." (e.tr. 21). He 
said it took about two days to drive from Mississippi to the 
District of Columbia (E.fr. 22). He admitted being arrested 
for speeding in Mississippi in February or March; he was “not. 
sure of the date" (E.Tr. 22). In response to examination by 
the court, appellant testified that he went to work for 
Charlie Klomans four or five days after he arrived. 
Government counsel then asked: "You say you arrived in 
Washington on March Sth; is that right?" Appellant responded: 
"T am not positively sure it was on the 5th. I'd say some- 
where around about that. I am not sure." (E.Tr. 23). 
Government counsel offered into evidence two 
affidavits of co-defendants, and a telegram from a Police 
Department in Mississippi indicating that appellant was 
arrested in Mississippi on March 3rd, and paid a fine on 


March Sth (E.Tr. 25). 


Without receiving any of these documents into evi- 


dence, the court ruled that it would order appellant's surrender. 


(E.Tr. 26). 


STATUTES INVOLVED 


United States Constitution, Article IV, Section 


2 provides, in pertinent part: 


A person charged in any State with treason, 
felony, or other crime, who shall flee 

from justice, and be found in another State, 
shall on demand of the executive authority 
of the State from which he fled, be delivered 
up to be removed to the State having juris- 
Giction of the crime. 


Title 18, § 3182, United States Code, 
provides: 


Whenever the executive authority of any State 
or Territory demands any person as a fugitive 
from justice, of the executive authority of 
any State, District or Territory to which 
such person has fled, and produces a copy of 
an indictment found or an affidavit made 
before a magistrate of any State or Territory, 
Charging the person demanded with having 
committed treason, felony, or other crime, 
certified as authentic by the governor or 
chief magistrate of the State or Territory 
from whence the person so charged has fled, 
the executive authority of the State, District 
or Territory to which such person has fled shall 
cause him to be arrested and secured, and 
notify the executive authority making such 
demand, or the agent of such authority 
appointed to receive the fugitive, and shall 
cause the fugitive to be delivered to such 
agent when he shall appear. If no such agent 
appears within thirty days from the time of 
the arrest, the prisoner may be discharged. 


Pea Vp aes 


Title 23, § 401, District of Columbia Code, 
provides in pertinent part: 


(a) In all cases where the laws of the 
United States provide that fugitives from jus- 
tice shall be delivered up, the Chief Judge 
of the United States District Court for the 
District of Columbia shall cause to be appre- 
hended and delivered up such fugitive from 
justice who shall be found within the District, 
in the same manner and under the same regu- 
lations as the executive authorities of the 
several States are required to do by the 
provisions of sections 5278 and 5279, title 
66, of the Revised Statutes of the United 
States,* "Extradition", and all executive and 
judicial officers are required to obey the 
lawful precepts or other process issued for 
that purpose, and to aid and assist in such 
delivery. 


* *x * * * * 


(c) No person apprehended in accordance 
with the provisions of subsections (a) and (b) 
of this section shall be delivered over to 
the agent whom the executive authority demanding 
him shall have appointed to receive him unless 
he shall first be taken before the chief judge 
of the United States District Court for the 
District of Columbia who shall inform him of 
the demand made for his surrender, and of the 
erime with which he is charged, and that he has 
the right to demand and procure legul counsel; 
and if such person or his counsel shall state 
that he or they desire to test the legality of 


*Sections 5278 and 5279 of the Revised Statutes were 
repealed when the federal criminal code was enacted into 
positive law. Act of June 25, 1948, ch. 645, § 21, 62 Stat. 
862. Pertinent statutory language equivalent to what was 
contained in those sections may now be found in 18 U.S.C. 

§ 3182, supra. 


his arrest, the judge shall fix a reasonable 
time to be allowed him within which to apply 
for a writ of habeas corpus. When such writ 
is applied for notice thereof, and of the 
time and place of hearing thereon, shall be 
given to the United States attorney for the 
District of Columbia, and to the said agent 
of the demanding State: Provided, however, 
That nothing contained in this subsection shall 
prevent such person from waiving his right 

to appear before the chief judge of the 
United States District Court for the District 
of Columbia and voluntarily returning in 
custody of a proper official to the juris- 
Giction of the State, Territory, or other 
possession of the United States which is 
Gemanding hin. 


STATEMENT OF POINTS 


The failure of the State of Mississippi to present 
any evidence to rebut appellant's proof that he was not in 
the State of Mississippi when the crime was allegedly 


committed required the discharge of appellant. 


SUMMARY OF ARGUMENT 


This case grows out of appellant's resisting the 
State of Mississippi's attempt to extradite him from the 


District of Columbia. An indictment was returned in Mis- 


sissippi charging him and several others with burglarizing 


$85.00 worth of materials from a garage on March 14, 1963. 
It is appellant's contention that he was in the District 
of Columbia, and not in Mississippi on that date. At the 
hearing in the court below he and two other witnesses so 
testified. The State of Mississippi produced no evidence 
to the contrary. Under these circumstances his extradition 
to Mississippi, sanctioned by the court below, = without 


precedent and is contrary to a rule established in 1903 


by this Court in the case of Haves v. Palmer, 21 App. D.C. 


450, and consistently followed thereafter. 

Under Article Iv of the Constitution and applicable 
statutes, interstate extradition requires the establishment 
of "fugitivity", which means presence in the demanding 
state when the crime was allegedly committed. The fugi- 
tivity question is a factual one, first determined by the 
Chief Judge sitting in an executive capacity and review- 
able by way of habeas corpus. Where the evidence is pro 
and con, or where there is some evidence to sustain it, a 
finding of fugitivity is not disturbed. The demanding 
state's indictment raises a presumption of fugitivity which 


may be overcome by clear and convincing proof to the contrary. 


a 4cs 


Monerief v. Anderson, Misc. No. 2409, slip opinion filed 
November 10, 1961. 

In Hayes v. Palmer, 21 App. D.C. 450 (1903), 
which has been uniformly followed, this Court ruled that 
where the accused offered proof showing with precision 
that he left the demanding state before the date.of the 
alleged crime, the burden would then shift to the demanding 
state to produce evidence that he was in that state at the 
time the crime was committed. In the instant case the 
failure of the State of Mississippi to produce any evidence 
of appellant's presence in Mississippi on the date of the 
crime required the Court below to rule that fugitivity had 
not been established. 


ARGUMENT 


The Record Does Not Support a Finding of Pugitivity 


We are hear concerned with whether appellant has 
been shown to be a “fugitive”. Moncrief v. Anderson, 
Misc. No. 2409, decided November 10, 1964, slip opinion 

at 3. One who was not in the demanding state at the time 


of the crime cannot be a fugitive from justice. Hyatt v.- 


Corkran, 188 U.S. 691 (1903); Young v. Mathews, 84 U.S. App. 


D.C. 345, 174 F.2a 35 (1949). And the requirement that 
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fugitivity be established is both constitutional and juris- 
dictional. U. S- Const.-, Art. Iv, Sec. 2; in re Gibson, 
147 F.Supp. 591 (D-D-C. 1957) - 

The presence of the demanding state's indictment 
raises a presumption of fugitivity which may ba ovezcone 
Richards v- Matthews, 93 U-S- App- D-C- 70, 207 F.2d 227 
(1953) - Accordingly, the burden was on appellant to overcome 
the presumption in favor of fugitivity which the Mississippi 
indictment, alone, had established. The eevee 02 proof 


required to overcome this presumption has been variously 


stated as "clear and satisfactory" [South Carolina v- Bailey, 


289 U.S. 412, 421 (1933)] or as “clear and convincing 
evidence" [Moncrief v- Anderson, supra at 4). ox “proof with 
precision," [Hayes v- Palmer, 21 App- 9.C- 450, 461 (1903) }-- 
Often the test has been stated in the negative. 
Thus where the evidence is contradictory on the subject of 
presence or absence in the demanding state, the burden is 
not met. Munsey v- Clough. 196 U.S. 364 (1905); Bruzaud v- 
Matthews, 93 U.S. App- D.C. 47, 207 F.2d 25 (1953) ; Lee Won 
Sing v.- Cottone, 74 App- D.C. 374, 123 F.2d 169 (1941). As 
this Court said in the first Monerief case (slip opinion at 


4) a finding of fugitivity may not be disturbed if there is 


“evidence pro or if there is “some evidence 
sustaining the findi 
In extradition cases the accused has the burden 
of establishing non-fugitivity in order that conflicting 
evidence on this issue be litigated in the court of the 
Gemanding state at the trial of the accused. Thus, "a 
mere conflict of evidence is not sufficient to warrant 
Gischarge." Lee Won Sing v. Cottone, supra at 377; and 
see Wellman v. Moore, 76 U.S. App. D.C.175, 130 F.2d 438 (1942). 
But the instant case the evidence was not in 
conflict. All: of the evidence introduced at the hearing 
tended to show, with substantial precision, that appellant 
was not in the demanding state on the date alleged in the 
indictment. And apart from the indictment, not one whit 
of evidence was introduced by the State of Mississippi to 
prove appellant's presence. If, in response to the testimony 
offered by appellant, the State of Mississippi had produced 
some evidence to contradict appellant's proof, the lower 


court would have been required to rule that the evidence was 


in conflict and the accused therefore had not met his burden. 


However, to permit the demanding state to rest on its 


. 


indictment, even though the accused has put on substantial 


proof that he was not present on the date of crime, appears 


to be without any precedent whatsoever and is in direct conflict 


with the long established rule set forth in Hayes v. Palmer, 
21 App. D.C. 450 (1903). Z 
In the extradition cases in this jurisdiction 
where the issue of fugitivity was raised and resolved against 
the accused, the demanding state appears always to have 
introduced some evidence to contradict the accused's 
testimony so that there was evidence pro and con on the 
issue of fugitivity. E.g., Bruzaud_v. Mathews, 93 U.S. App. 
D.C. 47, 207 F.2d 25 (1953); Stumpf v. Mathews, 90 U.S. App. 
D.C. 177, 195 F.2d 35 (1952); Wellman _v. Moore, 76 U.S. 
App. D.C. 175, 130 F.2d 438 (1942); Lee Won gine v. Cottone, 
74 App. D.C. 374, 123 F.2d 169 (1941); Ellison v. Splain, 
49 App. D.C. 99, 261 F. 247 (1919); Compare Young v. Mathews, 
84 U.S. App. D.C. 345, 174 F.2d 35 (1949); Fowler v. Ross, 
90 U.S. App. D.C. 305, 195 F.2d 796 (1952); In_re Gibson, 
147 F.Supp. 591 (D.D.C. 1957). 
And "this Court ruled, in Hayes v. Palmer, 21 App. 


D.C. 450, 461, that if the person sought offered proof 


with precision that he had left the demanding state before 
the date of the alleged crime, it would then devolve upon 


the person detaining him ‘to show that he was a fugitive 


from justice by producing evidence that he was in the State 


at the time charged in the indictment’." Levy v.- Splain, 
50 App. D.c. 31, 33, 267 F. 333 (1920). 
More recently this Court again adhered to the 
the demanding state introduce some evidence 
to rebut clear and satisfactory evidence that the accused 
was not in the demanding state when the crime was committed. 
Younc v. Matthews, 84 U.S. App. D.C. 345, 174 F.2d 35 (1949). 
instant case appellant's own testimony that 
he was not in Mississippi on March 14, 1963 was corroborated 
by the testimony of two witnesses, each of whom testified 
they saw him on the day Mr. Reese was released from Providence 
Hospital. nd it was stipulated that the records of Providence 
Hospital show March 14, 1963 as the date of Mr. Reese's 
Gischarge from the hospital. 
While appellant himself could not clearly recollect 
the date he arrived in Washington, there is no doubt that 


his testimony put him in the District of Columbia no later 


than March 14. This testimony, not materially contradicted 
and twice corroborated, overcame the presumption raised by 
the Mississippi indictment and required the demanding state 
to put on its evidence. Having failed to do so, under the 
rule established by this Court in Hayes v. Palmer in 1903 


and consistently followed since then, the demanding state 


was not entitled to the extradition of the accused. 


CONCLUSION 


The order of the lower court entered on December 
29, 1964 should be reversed and the case remanded with 


directions to discharge appellant. 


Respectfully submitted, 


Louis M. Kaplan 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 
Attorney for Appellant 
Appointed by this Court 
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QUESTIONS PRESENTED 


Has appellant shown non-fugitivity by clear, unequiv- 
ocal and convincing evidence where: 


1) His only two witnesses are imprecise and possibly 
inconsistent as to when appellant first arrived in the 
District of Columbia, and thus his arrival here was pos- 
sibly after the crucial date? 

2) His own imprecise testimony was inconsistent with 
that of his witnesses, and 

3) He failed to produce other known witnesses and 
local employment records which he proffered would con- 
clusively show presence in the District of Columbia from 
just before the crucial date until after that date? 


Counterstatement of the CASE ...........--:::sscseesscssssetenrecesesereetttee: : 
Statute involved 
Summary of argument 
Argument 
The evidence was so imprecise as to leave the relevant 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,111 


JOHNETTE MONCRIEF, APPELLANT 
v. 


Sam A. ANDERSON, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This habeas corpus appeal presents the issue of whether 
the appellant sustained the heavy burden of showing 
non-fugitivity by clear and convincing evidence. Appellant 
was arrested on June 26, 1964 on a charge stemming 
from a Mississippi indictment. That indictment charged 
an offense on March 14, 1963. 

The extradition hearing was held before the Acting 
Chief Judge of the District Court sitting in his Executive 
capacity. Subsequent to the extradition hearing, on De- 
cember 28, 1964, a different judge of the District Court 
held a habeas corpus hearing which was ordered by this 


(1) 


9° 
A 


Court on November 10, 1964 in Monerief v. Anderson, 
Mise. No. 2409. That hearing was ordered by this Court 
because at the time the District Court first disposed of 
the habeas corpus petition the extradition hearing had 
not been held. The Order directed the District Court to 
consider the habeas corpus petition in the light of the 
evidentiary developments at the hearing in the extradition 
cease. A transcript of the proceedings in the extradition 
hearing was included in the habeas corpus proceedings. 
On the basis of certain deficiencies in the evidence sub- 
mitted by the appellant at the extradition hearing the 
District Court allowed further evidence to be adduced in 
the habeas corpus proceeding. The issue, thus, is whether 
taking the evidence adduced at both proceedings, the ap- 
pellant has discharged his burden of showing by clear 
and convincing evidence that he was, as he asserted, in 
the District of Columbia when the crime charged was 
committed. 

To overcome the presumption of fugitivity created by 
the indictment, appellant adduced at the extradition hear- 
ing the testimony of but two witnesses, in addition to 
himself, out of about eight witnesses who were asserted 
to know of his whereabouts on the crucial date (E.Tr.* 9 
& 13). 

His first witness, one Ernest Bishop, could not recall 
the date in March when he saw the appellant. He did 
say that he saw the appellant at the home of one Edmund 
Reese. In a vain effort to pinpoint the date, Bishop could 
say only that, 


“They [sic] were about four fellows that came from 
work on the evening going past to visit Mr. Reese, 
whom [sic] had just been released from the hospital 
(E.Tr. 9). 


Bishop, who was acquainted with Reese, knew that Reese 
had been on sick leave from March 6 through March 27 
(E. Tr. 10). Later at the habeas corpus hearing, evi- 
dence was introduced that Reese had been confined in the 


*“E. Tr.” is extradition transcript, “H.C. Tr.” is habeas corpus 
transcript. 
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hospital from March 5 through March 14 (H.C. Tr. 9). 
According to Bishop, he thought that this first encounter 
with Moncrief was on Moncrief’s first day in the District 
of Columbia (E. Tr. 11). 

Likewise, Edna Bowman could only recall seeing Mon- 
erief at her home sometime in March with two other 
men (E. Tr. 12-13). Miss Bowman recalled that this 
first encounter with Moncrief was on Moncrief’s “first 
time” in the District of Columbia (E. Tr. 12-15). 

Moncrief testified that he had lived in the District of 
Columbia “Ever since about the first of March, of 1963” 
(E.Tr. 19). He could not recall the exact date when he 
arrived in the city. He gave an estimate of the 5th (E. 
Tr. 20), but stated that he left Mississippi ‘Something 
like that, 8rd or 4th, something like that” (E. Tr. 21). 
He said he drove by automobile from Mississippi (E. Tr. 
19), and that it took about two days (E. Tr. 22). He 
could not remember when he was arrested in Alabama 
for speeding but in agreeing that he had been arrested 
he said, “I think it was about in February. I am not 
sure of the date.” (E. Tr. 22.) 

What Moncrief was certain of, aside from not being 
in Mississippi “on or about the 14th day of March” (E. 
Tr. 21) was that he began working for John McClure 
Construction Company “from the beginning of March of 
1968 to about the middle of June 1963...” (E. Tr. 20). 

This was one of the deficiencies of appellant’s proof 
at the extradition hearing. Appellant wanted to get the 
employment records which counsel said would show that 
he began working on the 9th of March (E. Tr. 24). Yet 
at the subsequent habeas corpus hearing the witness 
who was supposedly able to so testify completely failed in 
detail. He merely said he first saw Moncrief on a Sat- 
urday in March. (H.C. Tr. 5-6.) 

Prior to a ruling in the habeas corpus proceeding, 
that appellant had failed in his burden, Judge Robinson 


1 The witness, Robert D. Walker, added nothing pertinent to the 
inquiry. He merely stated that he thought the appellant was a 
good employee (E. Tr. 16-18). 
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noted the obvious inconsistency in the testimony of Bishop 
and Miss Bowman and the appellant. Judge Robinson 
also noted that there were numerous other witnesses 
whom appellant could have called and failed, without 
giving explanation, to do so. 


STATUTE INVOLVED 


Title 23, $ 401, District of Columbia Code, provides in 
pertinent part: 


(ce) No person apprehended in accordance with the 
provisions of subsections (a) and (b) of this sec- 
tion shall be delivered over to the agent whom the 
executive authority demanding him shall have ap- 
pointed to receive him unless he shall first be taken 
before the chief judge of the United States District 
Court for the District of Columbia who shall inform 
him of the demand made for his surrender, and of 
the crime with which he is charged, and that he has 
the right to demand and procure legal counsel; and 
if such person or his counsel shall state that he or 
they desire to test the legality of his arrest, the 
judge shall fix a reasonable time to be allowed him 
within which to apply for a writ of habeas corpus. 
When such writ is applied for notice thereof, and of 
the time and place of hearing thereon, shall be given 
to the United States Attorney for the District of 
Columbia, and to the said agent of the demanding 
State. 


SUMMARY OF ARGUMENT 


Appellant has not demonstrated non-fugitivity by clear, 
unequivocal and convincing evidence because his two 
witnesses were not necessarily consistent that they saw 
appellant on March 14th. Moreover, his own testimony 
was inconsistent with his witnesses because they put 
his first arrival here at a later date than did he. He also 
failed to produce other crucial and available evidence. 
The issue was left in doubt. 


5 
ARGUMENT 


The evidence was so imprecise as to leave the relevant 
issue in doubt. 


The simple issue before this Court is whether appel- 
lant has sustained his burden by the imprecise and di- 
verse estimates that he arrived in the District of Colum- 
bia sometime during March. This testimony taken in 
context with the unexplained absence of about six other 
crucial witnesses and with the unexplained absence of pre- 
cise McClure Company employment records establishing 
employment of appellant from March 9th, can lead to no 
other conclusion, we submit, than that appellant has failed 
to meet his burden no matter how that burden is articu- 
lated. See South Carolina v. Bailey, 289 U.S. 412 (1933) ; 
Hayes v. Palmer, 21 App. D.C. 450 (1903) ; Monerief v. 
Anderson, Misc. No. 2409, Opinion and Order filed No- 
vember 10, 1964. 

Appellant misconstrues his burden when he says (Br. 
16): 


But in the instant case the evidence was not in 
conflict. All of the evidence introduced at the hear- 
ing tended to show, with substantial precision, [a 
characterization with which we take exception] that 
appellant was not in the demanding state on the date 
alleged in the indictment. 
Appellant’s burden is not satisfied by partial introduc- 
tion of available evidence which vaguely and imprecise- 
ly places the appellant in the District of Columbia some- 
where around March 14th. His burden is, as most re- 
cently articulated in his very own case by this Court, to 
refute the presumption of fugitivity “with clear and con- 
vincing proof to the contrary.” 

The burden placed on the Government in denaturaliza- 
tion proceedings is quite similar if not identical to the 
burden borne by appellant. The Supreme Court has artic- 
ulated the burden in terms of such evidence as does not 
leave the issue in doubt. See Schneiderman v. United 
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States, 320 U.S. 11S at 158 (1943); Nowak v. United 
States, 356 U.S. 660 (1958); Chaunt v. United States, 
364 U.S. 350, 353 (1960). It most certainly must be said 
that in this context—where many witnesses were not 
called, and easily available employment records were not 
produced and where the testimony that was adduced 
could give rise to a conclusion that the appellant arrived 
in this city some days after March 14th, the issue was 
left in doubt. 

Appellant takes more credit than is due his evidence 
for that evidence does not contain the seed of consistency 
which he says places him here on March 14th. As we 
have already observed, the witness Bishop could say only 
that his encounter with appellant was on a day “just” 
after Reese had been released from the hospital. Such 
an explanation does not clearly, unequivocally and con- 
vincingly establish that the date was March 14th. Such 
testimony could give rise to a conclusion that the en- 
counter between appellant and Bishop occurred some days 
after the 14th. Certainly an explanation “he just got out 
of the hospital” can fairly be taken to mean as much as a 
week ago, particularly when 2 man has been in the hos- 
pital for an operation for as long as was Reese (H.C. 
Tr: 7) 

Miss Bowman’s testimony was that she recalled seeing 
Moncrief “on the date of Edmund’s [Reese] release from 
the hospital .. . .” (E. Tr. 12-13). Compounding this 
imprecision was Moncrief’s own testimony that he had 
arrived sometime around the first of March. Yet he was 
unable to produce his confidently proffered employment 
records (E. Tr. 24) when given a chance at the habeas 
corpus hearing. Thus, it is clear that appellant’s evidence 
does not even consistently show he was here on March 
14th. Cf. United States v. Bridges, 133 F. Supp. 638 
(N.D.Cal. 1955). 
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CONCLUSION 


Appellant has been afforded numerous continuances and 
two hearings to meet his rather heavy burden and his 
failure to do so requires this Court to allow the Chief 
Executive Officer of this jurisdiction to comply with the 
request of the Chief Executive of the State of Mississippi 
that the appellant be delivered up to there face the 
charges against him where, incidentally, not he but the 
State has the burden. 


Davip C. ACHESON, 
United States Attorney. 


OscaR ALTSHULER, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 
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Comes now appellant. by undersigned counsel appointed 


by this Court, and respectfully moves for rehearing en banc of 


the order of the court below which was affirmed by a three- 


judge panel of this Court on June 22, 1965 (Wright dissenting) -— 


SUMMARY_OF_ ARGUMENT. 


ee 


This case grows out of appellant's resisting 
Mississippi's attempt to extradite him from the District of 


Columbia. An indictment was returned in Mississippi charging 


him and several others with burglarizing $85-00 worth of materials 
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from a garage in Moss Point, Mississippi, on March 14, 1963. 
It is appellant's contention that he was in the District 
of Columbia, and not in biesizaippi on that date. At the 
hearing in the court below he and two other witnesses so 
testified. The State of Mississippi produced no evidence 
to the contrary. Under these circumstances his extradition 
to Mississippi is without any precedent whatsoever. Moreover, 
it is contrary to the rule established over 60 years ago by 
this Court in the case of Hayes v- Palmer. 21 App- D.C. 450, 
which rule has been uniformly followed in this jurisdiction. 
The judgment of this Court, if left to stand, will 
be the first reported case in this jurisdiction in which the 
demanding state is granted the return of a prisoner notwith- 
standing its total failure to come forward with any evidence ‘con- 
tradicting the prisoner's proof that he was not present in the 
Gemanding state on the alleged date of the crime. 
Under Article Iv of the Constitution and applicable 
statutes, interstate extradition requires the establishment 
of “fugitivity". which means presence in the demanding state 
when the crime was allegedly committed. The fugitivity 


question is a factual one, first determined by the Chief Judge 


sitting in an executive capacity and reviewable by way of 


-3- 


habeas corpus. Where the evidence is pro and con, or 


where there is some evidence to sustain it, a finding of 


fugitivity is not @isturbed. The demanding state's 


indictment raises a presumption of fugitivity which may be 
overcome by clear and convincing proof to the contrary- 
Monerief v. Anderson, ____ U-S- App- D.C. » 342 F.2d 
902 (1964) - 

In Hayes v- Palmer, 21 App- pD.c. 450 (1903). which 
has been regularly followed, this Court ruled that where 
the accused offered proof showing with precision that he 
left the demanding state before the date of the alleged 
crime, the burden would then shift to the demanding state to 
produce evidence that he was in that state at the time the 
crime was committed. In the instant case the failure of 
the State of Mississippi to produce any evidence of appellant's 
presence in Mississippi on the date of the crime required 
the court below to rule that fugitivity had not been 


established. 


STATEMENT OF THE CASE 


Appellant arrived in the District of Columbia 
from Moss Point, Mississippi sometime in March, 1963 
(E.Tr.19).* He thereafter obtained employment in thie 
area and continued to work here until he was arrested in 
the District of Columbia on June 26, 1964 (E.Tr.19-20) - 
His arrest and the subsequent extradition proceeding arose 
from an indictment returned in the State of Mississippi 
charging appellant and several others with burglarizing 
garage equipment from “Peewee's Garage" in Moss Point having 
a total value of $85.00. The indictment charged that the 


crime was committed on March 14, 1963. 


On July 22, 1964 appellant filed in the court 


below a petition for writ of habeas corpus alleging that 
he was in the District of Columbia on March 14, 1963, the 
date the alleged crime was committed (Habeas Corpus No. . 


_ 291-64). On August 11, 1964 the court below dismissed the 
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*"p.Tr." references are to the transcript of the 
extradition hearing; "H-C.Tr." references are to the 
transcript of the habeas corpus hearing. 


petition. Two days later an extradition hearing was held 
before the Acting Chief Judge of the District Court 
(Requisition No. 13-64). At this heating, appellant and 
others gave testimony in support of appellant's contention 
that he was in the District of Columbia on March 14, 1963. 
Nevertheless, the Acting Chief Judge, acting in an executive 
capacity, ordered appellant surrendered to officials from 
Mississippi. 

Appellant then filed a petition in this Court for 
leave to prosecute an appeal without prepayment of costs 
from the order of the District Court dismissing his petition 
for writ of habeas corpus, Moncrief v. Anderson, Misc. No. 
2409. Without appointing counsel and upon consideration of 
the petition alone, this Court on November 10, 1964 granted 
the petition, vacated the order appealed from and remanded 
the case to the District Court for further proceedings. 

In its opinion this Court noted that the District 
Judge considering the habeas corpus petition did not have 
before him the evidence introduced at the cuneequent extra- 
dition hearing which tended to establish that petitioner was 


in the District of Columbia on the date the crime in 


Mississippi was alleged to have been committed. Because 
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this evidence may have overcome the presumption of fugitivity 
raised by the Mississippi indictment. this Court ordered the 
District Court to reconsider appellant's habeas corpus petition 
“in light of the evidentiary development" at the extradition 
hearing. Moncrief v- Anderson, ___ U-S- App- D.C. ’ 

342 F.2d 902 (1964) - 

Pursuant to these directions, the District Court 
held a hearing on December 23, 1964. At the hearing the trans- 
cript of testimony taken at the extradition hearing was stipu- 
lated into evidence and additional testimony was taken. On 
December 29, 1964 an order was entered by the court below in 
which the court ruled that “the evidence presented on the 
question of fugitivity. whether petitioner was in the State of 
Mississippi on March 14, 1963, is conflicting" and therefore 
that appellant had "failed to sustain his burden of destroying, 
by clear and convincing proof to the contrary. the presumption 
of fugitivity raised by the [Mississippi] indictment." On the 
same date the court authorized an appeal without prepayment of 
costs, and noted in the record that the question before it had 


been “difficult” and “close” (H.C.Tr- 40,41). 


At the hearing held on December 23, 1964, Charlie 


Clemons was called as a witness for appellant. He testified 


that he is a masonry sub-contractor who had employed appellant 


. 


in March of 1963. He recalled seeing appellant that month, 


but was unable to recall the date, except that it was ona 


cold Saturday (H.C.Tr. 4-6). 

' Josephine Morrissey was then called as a witness 
for appellant. She appeared in response to a subpoena 
served on Providence Hospital to produce the medical records 
of Mr. Edmund Reese. Before the completion of her testimony 
it was stipulated by the parties that the Hospital's records 
would show that Mr. Reese was admitted to the hospital on 
March 5, 1963, and was discharged on March 14, 1963 (H.C.Tr.9). 

After the court noted that the transcript of 
testimony taken at the earlier extradition noaying would be 
considered as part of the record in this case, appellee's 
counsel announced that it would present no casetecny: No 
testimony or other evidence was introduced on behalf of the 
State of Mississippi. 

The testimony taken at the earlier extradition 
hearing before United States District Judge Hart on August 
13, 1964, is next summarized. 

Ernest M. Bishop was the first witness called by 
appellant. He testified that he is an employee of the United 


States Treasury Department, where he has been employed for 


six years. He identified appellant as a person he has 
known by the name of Johnny and testified that he had seen 


appellant some time in March of 1963 at the home of Edmund 


Reese, located in the 2600 block of Vernon Place, “Southeast. 


(B.fr. 8-9). The witness was unable to recall the specific 
Gate of this occasion, but stated that it had occurred after 
6 o'clock on the day Mr. Reese had been released from the 
hospital (E.Tr. 9). Mr. Reese, the witness testified, had 
tered the hospital the first part of March (E.Tr. 9). The 
witness described Mr. Reese as a fellow employee at the 
Treasury Department who was also a friend of appellant 
(B.Tr. 9). The witness produced a record of Mr. Reese's 
government sick leave (Moncrief Exhibit No. 1) which showed 
that Mr. Reese had been absent on sick leave from March 5 
through March 27 (1963) (E.Tr. 10). The witness also 
testified that he had seen appellant on two or three different 
cecasions in March, but could not recall the exact dates 
(E.Tr. 11). On cross-examination the witness testified that 
he had never seen appellant prior to the first meeting with 
him (at Reese's home), and that the first meeting was 
appellant's first day in the District of Columbia. He did 


notmmemeber the exact date of this meeting. (E.Tr. 11). 


Miss Edna Bowman was then called as a witness for 
appellant. She testified that she is appellant's cousin, and 


saw him in the month of March, 1963, at which time she was 


living at 3151 - 15th Place, Southeast. She saw him, she 


testified, at her home on the date of Mr. Reese's release from 
the hospital (E.Tr. 12,13). She could not recall the eee 
date (E.Tr. 13). Appellant was with three other men, one of 
whom was Mr. Reese's brother. She recalled that the visit 
took place after 6 p.m., after her return from work. The 
witness testified that this was the first time in March she 
had seen appellant, or Mr. Reese, since Mr. Reese had until 
then been in the hospital for an operation (E.fr. 13). The 
witness saw Mr. Reese again that month on the following 
Saturday evening. Also, she testified, she visited appellant 
who was living with Mr. Reese, at his residence on Bierney 
Place (E.Tr. 14). On cross-examination the witness testified 
that, as far as she knew, the occasion of her first meeting 
with appellant was his first day in the District of Columbia 
(B.Tx. 14). 

The next witness called on behalf of appellant was 
Mr. Robert D. Walker. He testified that he manages four 


automatic laundry stores ana that three or four months ago 


appellant asked him for a job at one of the stores. Appellant 
was thereafter hired ana worked for three weeks, at which time 


he was arrested. He described appellant as a “good worker" 


who was “quick to learn“. He stated that he was very pleased 


with appellant's work and would reemploy him if he were released 


(B.Tr. 18). 

Appellant then gave the following testimony on his 
own behalf. He has been living in the District of Columbia 
since about the first of March, 1963, when he arrived from 
Moss Point, Mississippi by car (E.Tr. 19). In that same month 
he got a job with the John McClure Construction Company, for 
whom he worked until the middle of June, 1963, when he began 
working at the laundromat (E.Tr.20). When asked whether he 
could recall the exact date he arrived in the District of 
Columbia, appellant testified “it was around about -- about 
the -- around about the 5th. Something like that." (E.Tr. 20), 
He denied being present in the State of Mississippi on or about 
the fourteenth of March or participating in a housebreaking 
in Moss Point, Mississippi on or about that day (E.Tr. 21). 

On cross-examination appellant testified that he 


left Mississippi “around about the -- about the 3rd, something 
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like that, 3rd or 4th, something like that." (E.Tr- 21). He 

said it took about two days to drive from Mississippi to the 

District of Columbia (E.Tr- 22)- He admitted being arrested 

for speeding in Mississippi in February or March; he was “not 

sure of ne date" (E-.Tr- 22). In response to examination by 

the court, appellant testified that he went to work for 

Charlie Klomans four or five days after he arrived. 

Government counsel then asked: “You say you getiega in 

Washington on March Sth; is that right?" Appellant responded: 

"I am not positively sure it was on the Sth. I'd say some- 

where around about that. I am not sure." (E.Tr- 23) -. 
Governsent counsel offered into eetacnee two affidavits 

of co-defendants, and a telegram from a Police Department in 

Mississippi indicating that appellant was appesced in Mississippi 

on March 3rd, and paid a fine on March Sth (E.Tr- 25). 


Without receiving any of these documents into evidence, 


the court ruled that it would order appellant's surrender. 


(E.Tr. 26) - 
ARGUMENT 
The Record Does Not Support a Finding of Fugitivity 
We are here concerned with whether appellant has been 
shown to be a “fugitive”. One who was not in the demanding 


state at the time of the crime cannot be a fugitive from justice. 


Se oe 


eee by ae 

Hyatt v- Corkran, 188 U.S. 691 (1903); Young v. Mathews ,84 
U.S. App- D.C. 345, 174 F.2d 35 (1949). And the requirement 
that fugitivity be established is both constitutional and 
jurisdictional, U. S. Const., Art. IV, Sec. .2; In re Gibson, 
147 F.Supp. 591 (D-D.c. 1957). ; 

The presence of the demanding state's indictment 
raises a presumption of fugitivity which may be overcome. 
Richards v. Matthews, 93 U-S. App. D.C. 70, 207 F.2d 227 
(1953). Accordingly, the burden was on appellant to overcome 
the presumption in favor of fugitivity which the Mississippi 
indictment, alone, had established. The degree of proof required 
to overcome this presumption has been variously stated as “clear 
and satisfactory” [South Carolina v. Bailey, 289 U.S. 412, 421 
(1933) ] or as “clear and convincing evidence" [Moncrief v- 
Anderson, supra at 4], or “proof with precision," [Hayes v- 
Palmer, 21 App- D.C. 450, 461 (1903) ]- 

Often the test has been stated in the negative. 

Thus where the evidence is contradictory on the subject of 
presence or absence in the demanding state, the burden is 

not met. Munsey v- Clough, 196 U.S. 364 (1905); Bruzaud v.- 
Matthews, 93 U.S. App. D.C. 47, 207 F.2d 25 (1953); Lee Won 


Sing v. Cottone, 74 App. D.C. 374, 123 F.2d 169 (1941). As 


this Court said in the first Moncrief case (342 F.2d 902, 904) 


a finding of fugitivity may not be disturbed if there is 


“evidence pro and con”, or if there is “some evidence 
sustaining the finding.” 

In extradition cases the accused has the burden 
of establishing non-fugitivity in order that conflicting 
pe ee on this issue be litigated in the court of the 
demanding state at the trial of the accused. Thus, "a 


mere conflict of evidence is not sufficient to warrant 


discharge." Lee Won_ Sing v- Cottone, supra at 377; and 


see Wellman v. Moore, 76 U.S. App. D.C. 175, 130 P.2d 438 (1942). 
But in the instant case the evidence was not in 
conflict. All of the evidence introduced at the hearing 
tended to show, with substantial precision, that appellant 
was not in the demanding state on the date alleged in the 
indictment. And apart from the indictment, not one whit 
of evidence was introduced by the State of Mississippi to 
prove appellant's presence. If, in response to the testimony 
offered by appellant, the State of Mississippi had produced. 
some evidence to contradict appellant's proof, the lower 
court would have been required to rule that the evidence was 
in conflict and the accused therefore had not met his burden. 


nn HOwevers to permit the demanding state to rest on its 
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indictment, even though the accused has put on substantial 
proof that he was not present on the date of crime, appears 

to be without any precedent whatsoever and is in direct conflict 
with the long established rule set forth in Hayes v- Palmer, 

21 App- D.C. 450 (1903) - 

In the extradition cases in this jurisdiction where 
the issue of fugitivity was raised and resolved against the 
accused, the demanding state appears always to have introduced 
some evidence to contradict the accused's testimony so that 
there was evidence pro and con on the issue of fugitivity- 
Stumpf v. Matthews, 90 U-S- App- D-C- 177, 195 F.2d 35 (1952); 
Young v- Matthews, 84 U.S. App- D-C- 345, 174 F2d 35 (1949); 
Wellman v. Moore, 76 U.S. App- D-C- 175, 130 P-2d 438 (1942); 
Lee Won Sing v- Cottone, 74 App- D-C- 374, 123 F.2d 169 (1941); 
Ellison v- Splain, 49 App- D-C- 99, 261 Fed- 247 (1919); compare 
Bruzaud v. Matthews,93 U.S. App- D-C. 47, 207 F.2d 25 (1953); 
Fowler v. Ross, 90 U-S- App- D-C- 305, 196 F.2d 25 (1952); 

In re Gibson, D-D-C., 147 P-Supp- 591, affirmed, 101 U.S.- App- 
D.C. 397, 249 F.2d 489 (1957) - 


And “this Court ruled, in Hayes v- Palmer, 21 App- 


D.C. 450, 461, that if the person sought offered proof with 
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with precision that he had left the demanding state before 
the date of the alleged crime, it would then devolve upon 


the person detaining him 'to show that he was a fugitive 


from justice by producing evidence that he was in the State 


at the time charged in the indictment'." Levy v- Splain, 
50 App. D.C. 31, 33, 267 F- 333 (1920)- 

In the instant case appellant's own testimony that 
he was not in Mississippi on March 14, 1963 was eeevoporated 
by the testimony of two witnesses, each of whom testified 
they saw him on the day Mr- Reese was released from Providence 
Hospital. And it was stipulated that the records of Providence 
Hospital show March 14, 1963 as the date of Mr. Reese's 
discharge from the hospital. 

While appellant himself could not clearly recollect 
the date he arrived in Washington, there is no doubt that 
his testimony put him in the District of Columbia no later 
than March 14. This testimony, not materially contradicted 
and twice corroborated, overcame the presumption raised by 
the Mississippi indictment and required the demanding state 
to put on its evidence. Having failed to do so, under the 
rule established by this Court in Hayes v- Palmer in 1903 
and consistently followed since then, the demanding state 


was not entitled to the extradition of the accused. 


_ CONCLUSION 
-This appeal should be reheard en banc and the order : < 
of the lower ‘court entered on December 29, 1964 should be reversed ‘ 


_ and the case ‘remanded with directions to discharge appellant. - © 


> Respectfully submitted, 


‘ 
\ 
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